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ER 7-1919

washington 25 ‘

July 7, 1935

Honorable Allen W. Dullss
Director, Central Intelligence Agency

Pear Mr. Imlles:

Reference is mede to your letter of May 21, 1955, requesting our
decision upon the guestion whether retired commissioped officers of the
armed services lawfully msy be employed by your Agency under the circum-
stances related in your letier and receive remmeration incident Yo such
enployment without violating section 2 of the act of July 31, 1894, as
amended, 5 U.8.C. 62, and section 212 of the act of Jupe 30, 1932, es
amended, 5 U.8.C. 59s. The 1894 act prohibits the holding of two offices
if the compensation of either smounts to the sum of §2,500 per snnum
while section 212 of the 1932 act preciudes the concurrent receipt by a
retired officer of civillan compensation and retired pay on sccount of
commissioned service at s combined annual rate in excess of $3,000.

It is stated in yowr letter that certaln types of services required
in the fulfillment of your unique functions csnnot be economicelly end
satisfactorily performed by regular employees of your Agency and that,
therefore, you have entered into confracts with certain individuals for
the furnishing of confidentiasl informetion and services which contracts
normally provide for psyment of a fee at a stated amount per year of
service. Im that connection you state that yowr Agency's requirements
may be precise and for a single occaslon Or they may de broad contem-
plating en extended period and that there pnormally is no sccuraste method
of putting s dollar velue on the informetion or services to be chtained,
slthough in certain csses s pegotisted figure is reached. In most cases,
however, it is stated that the feirest method of computing the fee in-
volved is upon an apnual basis and that such fee is regarded s belng the
equivalent of s retalner fee pald an attorney in private practice which
frequently is paid vpon an antual besia.

In comnection with the character of employment, the following facts
sppesr. Your sgency exsrcises no control or mpervision over the per-
formance of the work of the comtractor; it provides nc office space, _
facilities, tocls, or spplisnces; there are mo prescridbed hours of work;
and the individusl in his discretion carries out the work at such times
and upder such circumstances as he deems expedient. In comnection with
the prosecution of the work he may utilize the services of other persons
as be sees fit snd such persons sre not subject to the supervision of
your Agency. In short, the imdividual is told vhat information your
Agency desires snd is left to his own resources and devices to cbtaln
that informatlon.
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Sioce all of the related fscts pertalining to the employment in
question, with the exception perhaps of the method of peyment, gtrongly
indicete that the velatiomship of the individual to the Government is
that of sn independent contractor rether than en eeployee we are of the
view thet such employment Goes not comstitute the bolding of a second
office in viclation of the 1894 statute.

While 1% has been held that retired officers employed by the Govern-
ment snd paid on & time besis ere subject to the double compensation re-
strictions contained in sectiom 212 of the Economy Act {see 28 Comp. Gen.
381}, we do not feel that the rule evunciated in that decision and
spplied in similar cases is for spplication in the instant cese. The
time setuslly to be worked by en individusl under & contract such as bere
involved does not ectuslly constitute the beeis for payment although his
fee covers & period of sctual or potential service of oue year. In that
cornection, no time rvecords are kept end no bours of duty are prescribed.
Rether, the time worked is left eatirely to the discrstion of the in-
dividual. The very nature of the job--the procurement of confldemtlal
{nformation--for which the individual is hired realistically ie incon-
sistent with the conmcept of employment upon the basis of time sctually
worked. We, therefore, concur in your view that the yearly psyment
reasousbly may be regarded as a payment of & fee for such services as the
indfviduel may be called upon to render during the year and is in the
neture of apn sttorney'e general retainer fee which does not have refer-
ence to sany perticular service but tskes in the vhole renge of possible
future contention which may render sitorneyship necessary or desirable.
Agpew v. Walden, et al., 4 So. 672, 673. Accordingly, we conclude that
section 212 of the act of June ¥, 1932, has no spplication to exmployment
under the ciroumstances related in your letter.

Bincerely youre,
/#/ Jomeph Campbell

Conptroller General
of the United States

CONFIDENTIAL
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SECRET. -
ER 7-1919
COMPTROLLER (ENERAL OF THE URITED STATES
Washington 25
July 7, 1955

Homorable Allen W. Dulles
Director, Central Intelligence Agency

Lesr Mr. Dulles:

Reference is meds to your letter of May 21, 1955, requesting our
decision wpon the quastion whether retired commissioned officers of the
armed services lawfully mey be employed by your Agency wnder the circum-
stances related in your letter and receive remmeration incidemt to much
employment without violating section 2 of the act of July 33, 189%, as
smended, 5 U.B.0. 62, and section 212 of the sct of June 30, 1932, es
smended, 5 U.5.C. 398. The 180k act prohibits the holding of two offices
1f the compensstion of either smounts to the sum of $2,500 per antum
while section 212 of the 1932 act preciudes the concurrent receipt by &
retired officer of civilisn coppensotion snd retired pay om sccoumt of -
cosmiasicned service st a combined spnusl rate in excess of $3,000.

it 1s etated in your letter that certain types of services required
in the Fulfillment of your unigque functions cammot be sconomicelly snd
patisfuctorily performed by regulsr employees of your Agency and that,
therefore, you have entered imto comtraots with certain indlviduals for
the furnishing of confidential informetion and servieces which contracts
normally provide for payment of a fee at s stated emount per yeer of
service. In thst comnection you state that your Agemcy's regudresen
may be precise end for & single occasion or they may be brosd contem-
putmmmmwmmmmuwmmm
of putting @ dollar vslue on the information or services to be cbiained,
although in certain ceses & pegotisted figure is resched. In most oases,
however, it is stated that the feirest method of cosputing the fee in-
volved is upon an anumel basis and thet such fee is regarded as belng the

&5% ¥ 4

eqaivalent of s retainer fee paid an attorney in private practice which

frequently is pald upon an snousl besis.

In connection with the character of exployment, the following facte
appear. Your sgency exercises no contrel or mpervision ovexr the per-
forwance of the work of the comtrsctor; it provides no office space,
facilities, tools, Or appllences; there are no prescribed hours of work;
and the individusl in Bis diserstion carries out the work at such tines
and under such circupetspces as be &oems expedient. In conpection with
thapmaem&imuxtmmmwmmmthcnrﬁmﬁmm
as be sees fit and such persons sre not subject to the supervision of
your Agency. In short; the individual is told vhat iaformstion your
memdiﬁMttehiemmmmWwﬁm
thet information.
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Since &ll of the relsted Tacts pertaining to the enployment in
question, with the exception perhaps of the method of payment, strongly
indicate that tha relstionship of the individusl to the Govermsent is
that of an independent contractor rather than en employes we ave of the
view that ssch mﬁmmt does not congtitute the holding of a second
office in violatiom of the 189% gtatute.

While it has been held thet retired officers epployed by the Covern-
ment and peid on & time basis are mudbject to the double compensation re-
strictions contained in section 212 of the Ecomomy Act {see 28 Comp. Gen.
381), wve do not feel that the rule emnciated in that decision and
applied in similar ceses is for spplicetion in the inetant cese. The
time sctuglly to be worked by an individual wnder a contract such as here
involved does not sctunlly constitute the basis for pmymest slthough hia
fee covers e pericd of sctual or potential service of ope year. In that
connaction, no time records sre kept and no howrs of dubty are prescribed.
Rather, the time worked is left emtirely to the discretion of the ln-
dividuel. The very mature of the job-~the procurement of confidsntlal
information~-for which the individual is hired realistically is incon-
sistent with the concept of employment upon the besis of time actually
mrm Ve, therefore, conowr in your view that the yearly psyment _
pasonmbly may be regarded ss a peyment of a fee for such services as the.
Mvmwmcmmwmwﬁmmmmmmm; Lt
pature of an attorpay’'s generul retainer fee which does not have refer-
ence to sny particular service but tskes in the whole renge of possible
ﬁxtmcmmmumahmrmrsttwmmmwmm

Agpev v. We ot al., & Bo. 672, 673. Accordingly, we conclule thet
section 2) armmermaa, 1932, bhas no applicetion to employment
under the circumstances related in your letter.
Bincerely yours,
/8/ Joeeph Campbell

of the thited States
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